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GROUP AND PREPAID LEGAL SERVICES
IN NEW MEXICO

A perceptive law professor once asked why individuals band together "to provide themselves with cheaper insurance, cheaper
groceries, higher wages, better prices, easier credit, low taxes, better
health-everything except better or cheaper legal advice and aid?"'
Thirty-nine years after this observation was made, the state bar of
New Mexico, spurred by recent Supreme Court decisions and the
realization that 70% of the American public is not being provided
with adequate legal services, 2 addressed itself to this question. The
bar approved amendments to the Code of Professional Responsibility 3 which provide for group legal services (G.L.S.)4 and has taken
the initiative in setting up a program designed to provide prepaid
legal services (P.L.S.) for selected groups. Under the P.L.S. and
G.L.S. plans, members "will have available a mechanism to alleviate
or lessen the financial burdens of obtaining lawyers services." ' Since
the financial burden will be less, it is hoped that those individuals in
the middle levels of American society who fear the legal profession
will begin consulting with lawyers before crises arise. 6 "In other
words, the program is designed, in many respects, to encourage the
practice of preventive law as well as remedial law." ' It is the purpose
1. Weihofen, Practice of Law by Non-Pecuniary Corporations?A Social Utility, 2 U. Chi.
L. Rev. 119, 128 (1934).
2. Prepaid Legal Services Committee, First Interim Report, June 17, 1972, Reprinted in
11 State Bar Bulletin No. 12, page 139 (July 13, 1972); Whitmer, Group and PrepaidLegal
Services Phase I: Standards, 36 Kentucky B.J. No. 3, p. 21. (July, 1972): Randolph, "Report of the Committee on Prepaid and Group Legal Services," 7 Ariz. Bar J. No. 4, p. 18,
(1972); American Bar Ass'n, "Revised Handbook on Prepaid Legal Services," April, 1972, at
2.
3. Hereinafter cited as Code.
4. On October 25, 1972, the Supreme Court of New Mexico amended the Disciplinary
Rule 2-103 (D)(5) of the Code of Professional Responsibility to provide for group legal
services; hereinafter cited as G.L.S.
5. Prepaid Legal Services Committee, First Interim Report, June 25, 1972, reprinted in
11 State Bar Bulletin No. 10, page 105 (June 29, 1972).
6. Cheatham, A Lawyer When Needed: Legal Services for the Middle Classes, 63 Colum.
L. Rev. 973, 975 (1963); Comment, Group Legal Services and the New Code of Professional
Responsibility, 20 Buf. L. Rev. 507 (1970); Politz, The Longsought Answer? 7 Trial, 29
(1971); D'Drayio, American Bar Ass'n, "Revised Handbook on Prepaid Legal Services,"
Ap. 72 at 9, 25-26; Prepaid Legal Services Programs,reprinted in 12 State Bar Bull. No. 5,
p. 93 (May 17, 1973).
7. D'Drayio, supra note 6 at pp. 93-94.
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of this paper to examine and explain the New Mexico P.L.S. plan and
compare it with G.L.S.
THE SUPREME COURT PAVES THE WAY
8
The debate over group legal services has been long and bitter.
Until 1963 most members of the bar looked upon the ABA Canons
of Professional Ethics9 as an impregnable barrier to any group or
prepaid legal services. It thus came as a great surprise to the legal
community when the United States Supreme Court held that group
legal services are constitutionally protected under the first amendment. 1 0 At the outset, one should note that group legal services are
services rendered:
(1) to individual members of a group identifiable in terms of some
substantial common interest,
8. Among the more notable contributions are: Symposium- The Unauthorized Practice
of Law Controversy, 5 Law & Contemp. Prob. 1 (1938); Symposium-The Availability of
Counsel and Group Legal Services, 12 U.C.L.A. L Rev. 279 (1965); Cal. St. Bar. Comm. on
Group Legal Serv., Progress Report, 39 J. St. B. Cal. 639 (1964). Cady, The Future of
Group Legal Services, 55 A.B.A. J. 420 (1969); Cheatham, A Lawyer When Needed: Legal
Services for the Middle Classes, 63 Colum. L. Rev. 923 (1963), in A Lawyer When Needed
59 (1963); Christensen, Regulating Group Legal Services: Who is Being Protected-Against
What-And Why?, 11 Ariz. L Rev. 229 (1969); Copaken, Group Legal Services for Trade
Associations, 66 Mich. L Rev. 1211 (1968); Markus, Group Representation by Attorneys as
Misconduct, 14 Clev.-Mar. L. Rev. 1 (1963); Pitts, Group Legal Services: A Plan to Huckster
Professional Services 55 A.B.A. J. 633 (1969); Reisler, Legal Services for All-Are New
Approaches Needed?, 33 Unauth. Prac. News 8 (Winter, 1967); Schwartz, Forward:Group
Legal Services in Perspective, 12 U.C.L.A. L. Rev. 280 (1969); Stolz, Insurancefor Legal
Services: A PreliminaryStudy of Feasibility, 35 U. Chi. L Rev. 417 (1968); Vorhees, Group
Legal Services & the Public Interest, 55 A.B.A. J. 534 (1969); Weihofen, Practiceof Law by
Motor Clubs-Useful but Forbidden, 3 U. Chi. L Rev. 296 (1936); Weihofen, Practice of
Law by Non-Pecuniary Corporations: A Social Utility, 2 U. Chi. L. Rev. 119 (1934);
Zimroth, Group Legal Services and the Constitution, 76 Yale L. J. 966 (1967); Comment,
Group Legal Services: Button & Brotherhood, 18 Baylor L. Rev. 394 (1966); Comment,
Union's Attorney Solicitation Program Unethical, 11 Stan. L. Rev. 394 (1959); Comment,
Membership Associations as Attorney-Client Intermediaries,1968 U. Ill. LF. 65, Comment,
Group and Prepaid Legal Services Plans: Kentucky Rules Provide Ethical Standards, 61 K.
L. J. 560; Note, Group Legal Services, 79 Harv. L. Rev. 416 (1965); Note, Unauthorized
Practice of Law by Lay OrganizationsProviding the Services of Attorneys, 72 Harvard L
Rev. 1334 (1959); Note, Legal Aid Programs of a Labor Union and the Unauthorized
Practice of Law, 20 U. Pitt. L. Rev. 85 (1958); 65 Mich. L. Rev. 805 (1967); 107 U. Pa. L.
Rev. 392 (1959). Christensen, Regulating Group Legal Services, 11 Ariz. L. Rev. 229
(1969).
9. Group legal services was considered to be the unauthorized practice of law if offered
by lay organizations and the improper solicitation of business by any participating attorney.
See Canons 35, 6 (Adverse Influences and Conflicting Interests), 27 (Advertising, Direct or
Indirect), 28 (Stirring up litigation), 34 (Division of fees) and 47 (Aiding the Unauthorized
practice of law). See Christensen, supra note 8, at 230.
10. The landmark decisions are: United Transportation Union v. State Bar, 401 U.S. 576
(1971); U.M.W. v. Ill. Bar Ass'n., 389 U.S. 217 (1967); Brotherhood of Railroad Trainmen
v. Virginia, 377 U.S. 1 (1964) and NAACP v. Button, 371 U.S. 415 (1963).
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(2) by a lawyer provided, secured, recommended or otherwise selected by:

(a) the group, its organization or its officers; or
(b) some other agency having an interest in obtaining legal
services for members of the group. 1 '
The first case before the U.S. Supreme Court concerning group
legal services was NAACP vs. Button.' 2 Virginia law prohibited the
solicitation or procurement of business for an attorney by an agent
of the attorney.' ' Possibly in an attempt to halt the NAACP's legal
service activities the law was amended to include within its scope "an
agent for an individual or organization which retains a lawyer in
connection with an action to which it is not a party and in which it
has no pecuniary right or liability."' ' NAACP activities, including
the maintenance of a legal staff used to conduct litigation and the
active solicitation of potential litigants, fell within the expanded
definition. The United States Supreme Court in reversing the Virginia
Supreme Court held that,
The activities of the NAACP, its affiliates and legal staff shown on
this record are modes of expression and associationprotected by the
First and FourteenthAmendments which Virginia may not prohibit,
under its power to regulate the legal profession, as improper solicitation of legal business violative of Chapter 33 and the Canons of
Professional Ethics.
A state cannot foreclose the exercise of constitutional rights by mere
labels ... abstract discussion is not the only species of communica-

tion which the Constitution protects; the First Amendment also
protects vigorous advocacy, certainly of lawful ends, againstgovern-

ment intrusion.'

(Emphasis added).

Upon balancing the relative interests, the Court emphasized that
the NAACP had shown that its activities fell within the area protected by the constitution, while the State had
failed to advance any substantial regulatory interest, in the form of
substantive evils flowing from petitioner's activities, which can

justify the broad prohibitions which it has imposed.'

6

While the bar thought that Button would be limited to activities
11. Voorhees, supra note 8, quoting A.B.A. Spec. Comm. on Availability of Legal Services, Report (1969).

12. 371 U.S. 415 (1963).
13.
14.
15.
16.

Code of Virginia 54-78 (1) (1950), as amended, (Additional Supp. 1958).
Id. at 54-57, 54-79, see 371 U.S. at 423, 424 n. 7.
NAACP v. Button, 371 U.S. 415, 428-429 (1963).
Id. at 444.
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aimed at securing freedom of political expression in civil rights
cases,1 7 subsequent decisions indicated otherwise. The Button
rationale was expanded in Brotherhood of Railroad Trainmen v.
Virginia" 8 (B.R.T.). In B.R.T. the union established a Department of
Legal Counsel to aid families of injured union members in obtaining
disablement benefits. If a member was injured, the Department
would send a lawyer to his residence, advise the member of his legal
rights, and recommend a local attorney to handle the claim.
Although there was no "political" issue involved and no assertion
that adequate legal counsel could not be obtained without the program, the Supreme Court held that the union's activities were constitutionally protected under the First and Fourteenth Amendments.
The First and Fourteenth Amendments protect the right of the
members through their Brotherhood to maintain and carry out their
plan for advising workers who are injured to obtain legal advice and
for recommending specific lawyers.' 9

Relying on Button, the decision emphasized a balancing of individual rights which were found to be of more importance than any
interest the state had in regulating the legal profession. Virginia
simply could not show any specific substantive evil to the public or
profession in the union's activities. 2 0
In the present case the State again has failed to show any appreciable
public interest in preventing the Brotherhood from carrying out its
plan to recommend the lawyers it selects to represent injured
workers. The Brotherhood's activities fall just as clearly within the
protection of the First Amendment. And the Constitution protects

the associational rights of the members of the union precisely as it
does those of the NAACP. 2

The recognition of group legal servies was completed in United
Mine Workers v. Illinois State Bar Association2 2 (U.M.W.). The
union employed counsel to represent members (who wanted the service) in prosecuting workmen's compensation claims. The union did
not attempt to control the attorneys' professional judgment, but it
did provide forms for the client's use in stating his claim. The Illinois
17. See Note, Group Legal Services and the Right of Association, 63 Mich. L. Rev. 1089,
1095 (1965), and Steiner, Bargained For Group Legal Services: Aid for the Average Wage
Earner? 11 Ariz. L Rev. 617, 619 (1969).
18. 377 U.S. 1 (1964) [hereinafter referred to as B.R.T.].

19. Id. at 8.
20. Id. at 21.
21. Id.

22. 389 U.S. 217 (1967) [hereinafter cited as U.M.W.]. See also, Schwartz, Forward:
Group Legal Services in Perspective, 12 U.C.LA. L Rev. 280 (1965).
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Supreme Court 2 3 refused to follow the Button and B.R. T rationale
because the union did the actual hiring of counsel whereas in B.R. T
the union merely recommended counsel to the member. On appeal
the United States Supreme Court held that
The freedom of speech, assembly, and petition guaranteed by the
First and Fourteenth Amendments gives petitioner the right to hire
attorneys on a salary basis to assist its members in the assertion of
their legal rights. 2 4

Again, the Court emphasized that a balancing of individual versus
State interests was the test to be used. Before associational rights can
be restricted by the state, the profession's standards must be
seriously endangered by the offending practice. The non-compelling
nature of the state interest involved was, as in B.R.T., based on the
failure of the state to show substantive evils in the activities involved.
The last decision rendered by the Supreme Court involving group
legal practice is United Transportation Union v. State Bar of
Michigan2 5 (U.T.U.). In U.T. U. the defendant union recommended
lawyers who agreed not to charge a fee greater than 25% of the
recovery to union members in suits for damages under the F.E.L.A.
The Michigan Court held that this constituted the solicitation of
damage suits. On appeal the United States Supreme Court held again
that the action was protected by the First and Fourteenth Amendments' rights to association. Stressing the broad scope of its ruling,
the Court said that:
[T] he principle here involved cannot be limited to the facts of this
case. At issue is a basic right to group legal action ...The common
thread running through our decisions in NAACP v. Button, Trainmen, and United Mine Workers is that collective activity undertaken

to obtain meaningful access to the courts is a fundamental right
within the protection of the First Amendment.2 6 (Emphasis added)
The rationale of these cases suggests that the Court has given
blanket protection to all collective activity for obtaining legal services. U T.U. answers the numerous attempts that were made to
restrict the earlier decisions to their facts, by finding that the First
Amendment protects any "collective activity undertaken to obtain
meaningful access to the courts. . ...2 7 Under this approach, and the
balancing test formulated by the Court, subsequent decisions con23. Illinois State Bar Ass'n., v. U.M.W., 35 III. 2d. 112, 219 N.E. 2d. 503 (1966).
24. U.M.W. v. Illinois State Bar Ass'n., 389 U.S. 217, 221-222 (1967).
25. 401 U.S. 576 (1971) [hereinafter cited as U.T.U.].

26. Id. at 585.
27. Id.

NEW MEXICO LAW REVIEW

[Vol. 4

cerning group legal services should uphold the right of associations to
operate as long as they do not result in any recognizable harm to the
client, the public, or the profession. It should be noted as a possible
limitation to this analysis that in all of the cases the actions taken by
the union were for the benefit of the members and not by or for the
benefit of the attorneys engaged by the union. It follows that a
group plan not established by the group itself and not for the group's
benefit may not come within the scope of constitutional protection
announced. Further, it is not clear whether the Court would approve
legal services which were unrelated to the group's organizational
interests. Although, there is dicta in the Court's decisions broad
enough to cover such activities.
Finally, plans adopted by a profitmaking intermediary would
probably not be considered collective activity or group legal action
under UT. U.2 8
GROUP LEGAL SERVICES IN NEW MEXICO
The influence of the cases mentioned above was dramatized when,
in 1970, the new Code of Professional Responsibility was adopted by
the American Bar Association. 2 9 Under Rule 2-103(D) of the Code
most obstacles to the expansion of group legal services (G.L.S.) programs were removed. In 1971, the Supreme Court of New Mexico,
which had adopted the A.B.A. Code, amended the disciplinary rules
in New Mexico in order to further liberalize the limitations on Group
Legal Services. 3" Finally, in 1972, in recognition of the fact that
28. Abuse might arise from the relationship between profit from legal fees and control of
legal services. Comment, Membership Associations as Attorney-Client Intermediaries, 1968
Ill. L.F. 65, 74.
29. Indeed, the preface to the Code remarked that: "Recent decisions of the Supreme
Court of the United States have necessitated intensive studies of certain canons." A.B.A.
Code of Professional Responsibility at i. See also Canon 2 of the Code which provides that
"A lawyer should assist the legal profession in fulfilling its duty to make legal counsel
available.
30. The original Code of Professional Responsibility as adopted by the A.B.A. and the
N.M.S.Ct. placed an overriding restraint on the expansion of G.LS. by allowing such services "only in those instances and to the extent that controlling constitutional interpretation at the time of the rendition of the services requires the allowance of such legal service
activities.. ." A.B.A. Code DR 2-103 (D)(5), at 8. The intent of the A.B.A. was obviously
to limit G.LS. as much as possible and place any attorney who was involved in such services
in the uncomfortable position of being charged with solicitation. See Nahstoll, Limitations
on Group Legal Services Arrangements Under the Code of Professional Responsibility, DR
2-103 (D)(5); Date Wins in New Battles, 48 Tex. L. Rev. 334, 346 (1970). This provision
was eliminated from the N.M. Code of Professional Responsibility by order of the Supreme
Court entered Nov. 3, 1971, and effective Jan. 1, 1972. The original provision had been
severely criticized by legal commentators. See e.g., Note, Group Legal Services: A Blessing
in Disguise for the Legal Profession, 58 Down L. Rev. 174, 187 (1972), Note, Group Legal
Services and the New Code of Professional Responsibility, 20 Buff. L. Rev. 507, 513
(1970).
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several groups were negotiating with attorneys for group legal
vices, New Mexico became one of the first states to establish
malized ethical rules for group legal services.3 1 The question
sented by this part is whether all of the ethical rules meet the

serforpretest

31. See DR 2-103 (D)(e) which was added to the N.M. Code of Professional Responsibility by order of the N.M. Supreme Court entered on Oct. 25, 1972, and effective immediately. 12 State Bar. Bull. No. 3, p. 61 (5-3-73). The amendment was made in order, "To
have available information concerning the existence of closed panel plans.. ." 12 State Bar
Bull. No. 13, p. 287 (7-12-73). The amended rule allows group services on behalf of legal aid
or public defender programs, military legal assistance, lawyer referral services or as provided
by the rule.
(5) Any other non-profit organization that recommends, furnishes, or pays
for legal services to its members or beneficiaries, but only if the following
conditions are met:
(a) The primary purposes of such organization do not include the rendition of legal services.
(b) The recommending, furnishing, or paying for legal services to its members is incidental and reasonably related to the primary purposes of
such organization.
(c) Such organization does not derive a financial benefit from the rendition of legal services by the lawyer.
(d) The member or beneficiary for whom the legal services are rendered,
and not such organization, is recognized as the client of the lawyer in
that matter.
(e) A written agreement between the lawyer and the organization is in
force containing provisions insuring that:
(i) Any member of the organization may obtain legal services independently of the arrangement from any attorney of his choice;
(ii) No unlicensed person will provide legal services under the arrangement;
(iii) Neither the organization nor any member thereof shall interfere
or attempt to interfere with the lawyer's independent exercise of
his professional judgment;
(iv) The member to whom the legal services are rendered, and not
the organization, is the client of the lawyer;
(v) All parties agree that in providing legal services the lawyer must
comply with all the Disciplinary Rules contained in this Code;
(vi) The nature and extent of the legal services to be rendered to the
members of the group are fully disclosed;
(vii) Any publicity given by the organization to its members will not
describe the lawyer beyond giving his name, address, and telephone number and such other information as may be required
to facilitate the access of a member to the services of the lawyer; and any publicity disseminated by the organization to nonmembers will not identify the lawyer; and
(viii) The agreement will be terminated in the event of any substantial
violation of the foregoing provisions.
(f) Such written agreement has been filed with the Executive Director of
the State Bar.
(g) The lawyer shall advise the State Bar, on forms provided by it, of the
following matters: The name of the group, its address, whether it is
incorporated, its primary purposes and activities, the number of its
members and a general description of the types of legal services offered pursuant to the written agreement. Annually on January 31, he
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formulated by the Supreme Court, i.e., can the state, "advance any
substantial regulatory interest, in the form of substantive evils flowing from... (a violation of the above limitations) .. which can
justify the broad restrictions which it has imposed.' 2
The original standards for providing group legal services are set
forth in Disciplinary Rule 2-103(D) (a)-(d). The Rule provides that
the organization or group's primary objective must not be the rendition of legal services, 3 but the services must be related to the
primary purpose of the organization. 4 The group, which must be
can not receive any financial gain from the legal sernon-profit, 3
.3
vices. 3 6 The attorney-client relationship must be preserved
Finally, the professional judgment of the attorney must be exercised
in behalf of the client without interference or control by the organization. 3 8 Additional rules are imposed by the 1972 amendment in
relation to the substance of the contract. 3 I Under DR-2-103(D)(e), a
group member must be allowed to obtain legal services independently from any attorney of his choice. No unlicensed person
can provide legal services. The nature and extent of the legal services
to be rendered to the members of the group must be fully disclosed.
Any publicity given by the organization to its members can only
describe the lawyer by his name, address and telephone number. If
information is given to non-members of the organization it cannot
identify the lawyer. Any substantial violation terminates the contract.
shall report to the State Bar, on forms provided by it, any changes in
such matters, and the number of members of the group to whom legal
services were rendered during the calendar year.
(h) In the case of such an organization created or operated solely or
primarily for the purpose of providing legal services, the lawyer shall
not render any legal services until there has been obtained a certificate
stating that the operation of the legal services program complies with
all applicable laws and court rules and with these Disciplinary Rules.
The certificate shall provide that it will be revoked and the lawyer will
terminate his services in the event of any substantial breach of these
rules or of the agreement provided for herein.
The Code of Professional Responsibility was adopted in its entirety by the Supreme Court
of New Mexico on Feb. 24, 1971, as Rule 32 of the Rules of the Supreme Court. See 12
State Bar Bull. No. 3, p. 61 (May 3, 1973).
32. NAACP v. Button, 371 U.S. 415, 444 (1953).
33. DR 2-103 (D)(5)(a). Note, however, DR 2-103 (D)(5)(e) which provides procedures
for rendering legal services to such an organization.
34. DR 2-103 (D)(5)(b).
35. DR 2-103 (D)(5).
36. DR 2-103 (D)(5)(c).
37. DR 2-103 (D)(5)(d) and (D)(5)(e)(iv).
38. DR 2-103 (D)(5) and (D)(5)(e)(iii).
39. See n. 31, supra.
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A. DR 2-103(D) and DR 2-103(D)(5)(e)(iii) Conflicts of Interest
The first limitation imposed by the Code is that the attorney's
professional judgment must be exercised in behalf of his client without interference or control by the organization. Certainly, it is important to avoid conflicts of interest between the group and the
client. However,
the mere possibility that the union-employer (or any other group)
may exert pressure on the attorney-employee and thereby induce
the latter to divide his loyalties is not sufficient reason to invalidate
a plan of group legal services that is clearly in the public interest. 40
In the cases outlined above, conflicts of interest were averted because the group made sure that the attorney's services for the client
were in the interest of the group. Even so the Court in Button,
contrary to the Disciplinary Rule, recognized that the group could
exercise control over the attorney. 4 ' This control was accomplished
by allowing the attorneys to accept only cases which the NAACP
wished to promote. 4 2 Later, in U.M.W., the Court limited conflict
problems to those that were more than "theoretically imaginable." 4 3
The conflict thus must result in a "specific and particular showing of
harm to clients, ' 4 4 before the activity will be curtailed.
Thus it is clear that the Supreme Court has already gone beyond the
conflict-of-interest provision in the Code and has determined that
the public interest in the existence of group legal services outweighs
the public interest in being protected against 'theoretically
imaginable' conflicts of interest.4 s
Under the Button and U.M. W. rationale the group could instruct
the attorney to further the overall objectives of the group, while
under DR 2-103(5) such instruction might constitute a violation. The
validity of this restriction under the Constitution will be uncertain
until the courts have had an opportunity to review it. The fact that
Button dealt with civil rights might be an appropriate distinction in
this area.
B. DR 2-103(D)(5) and DR 2-103(D)(5)(c) Non-Profit Organizations
Although all the cases before the Supreme Court involved non40. Cady, supra note 8, at 421.
41. See 371 U.S. 415, 420 (1963).
42. Id.
43. 389 U.S. 217, 224 (1967).
44. Zimroth, Group Legal Services and the Constitution, 76 Yale L. J. 966, 982 (1967).
45. Note, Group Legal Services: A Blessing in DisguiseFor The Legal Profession, 58 Iowa
L. Rev. 174, 183 (1972).
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profit organizations, there is no reason to distinguish between profit
and non-profit organization. Or, as one writer put it, there is nothing
in the cases to support "even a dim hope" that the Supreme Court
will hold that group legal service provided by a profit making institution is not afforded the same constitutional rights as non-profit organizations. 4 6 This result follows because there is no difference so
far as the public is concerned between a non-profit union supplying
the service and a profit making corporation providing the service. A
conflict of interest problem could arise if the employee sued his
employer. However this could be averted by placing control over the
lawyer's employment in a neutral committee.
A corollary to the requirement that the group be non-profit is the
requirement that the group receive no financial benefit from the
service provided. The basis for this requirement lies in DR 3-103
4
which forbids a lawyer from dividing fees with a non lawyer. "
However, as noted by one writer, this reasoning, "does not explain
how a casualty insurer is allowed to, in effect, market the services of
'4
an attorney employed by it when it sells a policy." 8 The validity of
the non-profit provision must ultimately be determined by the
standards established by the Supreme Court. With the burden of
showing substantial evils which actually endanger the public and the
profession resting on the state, "the profit distinctions made by the
Code are probably not viable objections to the expansion of most
group legal services." 4 9 Hence the Bar should treat each group
service program on an individual basis looking at the specific public
interests involved5" before challenging the validity of the service.
C. DR 2-103(D)(5)(a), (b) and (h) OrganizationalPurposes
The Code, as noted above, limits the purpose of the group served
5
to something other than the rendition of legal services. ' However,
the service must be reasonably related to the primary purpose of the
46. Voorhees, supra note 8, at 535. Note the amendment of the Federal Labor Act now
allows employers to deduct wages to pay for legal services.
47. "DR3-102 Dividing Legal Fees with a Non-Lawyer (A) A lawyer or law firm shall not
share legal fees with a non-lawyer,..." See A.B.A., Opinions of the Committee on Professional Ethics and Grievances, No. 8, at 71, 75 (1925), in Copahen, Group Legal Services For
Trade Associations, 66 Mich. L. Rev. 1211, 1219 (1968) as cited in Note, Group Legal
Services: A Blessing in Disguise For the Legal Profession, 58 Iowa L. Rev. 174, 185 (1970).
"A lawyer cannot share his professional responsibility with a layman or lay agency (therefore), he cannot properly share his professional emoluments with them."
48. See Note in footnote 47 supra. See also Voorhees supra note 8, at 537.
49. Note, Group Legal Services: A Blessing in Disguisefor the Legal Profession, 58 Iowa
L. Rev. 174, 185 (1972).
50. See Zimroth, supra note 8, at 982, 83.
51. DR 2-103 (D)(5)(a).
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organization."2 Any attempt at establishing groups solely to provide
legal services or groups that provide legal services not related to their
primary purpose are thus forbidden under the Code. These provisions
fail to balance the public interest involved. For example, what harm
to the profession or the public would result if an employee's legal
service group provided legal counseling in matters of divorce, probate
or criminal law? The public has an interest in preventing fraudulent
claim and frivolous litigation but do these ethical restrictions guard
against such harms?' I The public also has an interest in adequate
representation as well as in high ethical standards. A disproportionate
weight by the Bar on ethics will restrict unduly the attainment of
effective legal assistance by the public. These provisions should be
eliminated because, "the affirmative role of the bar in providing
dependable legal services and making them available to those who
need them should be dominant and the limitations accessory to
it."5' " Again since the burden of showing substantial evils, which
actually endanger the public, is on the state, the continual validity of
a provision limiting the purpose of the organization is questionable." s Finally, the terms "primary purpose" and "reasonably related" are so subjective as to leave uncertain their meaning and applicability in all but the most narrow fact situations.5 6 As stated by
one member of the ABA Committee on the Availability of Legal
Services,
These are not meaningful standards and their presence as
exclusionary rules will certainly be regarded by the lay public and by
the courts as a vain and ridiculous effort to complicate a matter in
need of clarification and simplification.5 7
It should be noted that under the 1972 amendment to the New
Mexico rules, DR 2-103 (D)(5)(h), there is a provision for allowing
G.L.S. for organizations created solely or primarily for the purpose
of providing legal services. The amendment requires the attorney
before rendering legal services to obtain a certificate stating that the
operation of the legal services program complies with all applicable
law, court rules, and disciplinary rules. It would seem difficult to
comply with the disciplinary rules since they expressly prohibit such
52. DR 2-103 (D)(5)(b).
53. See Schwartz, supra note 8, at 287.
54. Cheatham, supra note 8, at 985.
55. United Transportation Union v. State Bar of Illinois, 401 U.S. 576, 585-586 (1971).
56. See Note, Group Legal Services: A Blessing in Disguise For The Legal Profession, 58
Iowa L. Rev. 174, 186 (1972); Nahstall, Limitations on Group Legal Services and Arrange.
ments Under the Code of Professional Responsibility, DR 2-103 (D)(5): Stale Wine in New
Bottles, 48 Tex. L Rev. 334, 346-347 (1970).
57. Nahstall, supra note 56, at 347.
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organizational services. This conflict must be attributed to oversight.
The resolution of the problem lies in the principles of statutory
construction.' ' Under those rules, "if two statutes have the same
objects and relate to the same subject, the court must construe the
'
later act as having repealed the earlier." 9 By applying this rule, the
original provision, which required that the primary purpose of the
organization could not include the rendition of legal services, must
be repealed by implication.
D. DR 2-103(D)(5)(d) and DR 2-103(D)(5)(e)(iv) Attorney-Client
Relationship
The final condition imposed on group legal services in the original
rule is that the member for whom the services are rendered be recognized as the client of the lawyer and not the organization. This
provision is similar to the one requiring that the attorney exercise his
professional judgment on behalf of the client without interference or
6 °
Of course, both provisions are concerned
control by the group.
with preventing conflicts of interest, and the discussion above relating to imaginary vs. substantial conflicts applies with equal force
here. Even so, the provision is needlessly restrictive in view of the
fact that this type of arrangement has been expressly sanctioned by
6
the bar in an analogous situation. 1 Thus in situations involving
insurance defense, the policyholder is the client while the company
selects the lawyer, pays his fees and controls every aspect of the case.
has been
"Yet the public interest has been served, and the practice
6
same
The
2
Ethics."
of
Canons
the
under
held to be permissible
services.
legal
group
for
plans
in
prevail
public interest should
E. DR 2-103(D)(5)(e)-The 1972 Amendment
The 1972 Amendments contain six additional restraints. The first
is that any member of the organization or group must be allowed to
obtain legal services independently of the arrangement from any
attorney of his choice. The provision has obvious merit and needs
79 N.M.
58. Statutory rules of construction are applicable to court rules. Fort v. Neal,
479,481, 444 P.2d 990 (1968).
v. City of
59. State v. Lujan, 76 N.M. 111, 116, 412 P.2d 405 (1966). See also Buresh
enactment of
the
that
held
was
it
where
(1970),
1513
P.2d
463
90,
89,
N.M.
81
Las Cruces,.
and cited to
a new law covering subject matter which is repugnant to prior law manifests
repeal the earlier statute.
60. DR 2-103 (D).
A Blessing
61. See Voorhees, supra note 8, at 537-538 and Note, Group Legal Services:
(1972).
183
174,
Rev.
L
Iowa
58
in Disguise For the LegalProfession,
Ethics,
62. See Voorhees, supra note 8, at 537, citing A.B.A. Comm. on Professional
Opinion, No. 282 (1950).
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little discussion. The second restriction is that "[N] o unlicensed person will provide legal services under the arrangement." This provision
like the last has obvious merit in that one purpose of a group counsel
is to insure competent counsel. But like the last it seems unnecessary
in fight of the rules against the unauthorized practice of the law. 63
Third, under DR 2-103(D)(5)(e)(vi), the nature and extent of the
legal services to be rendered to the members of the group must be
fully disclosed. The provision of course protects both the group, its
members and the attorney. Any contract which did not follow this
rule would be poor indeed.
The fourth provision regulates publicity of the organization covering the plan. Under the rule, any publicity given by the organization
to its members will not describe the lawyer beyond giving his name,
address and phone number; and any publicity given by the organization to non-members cannot identify the lawyer in any manner. This
rule is consistent with the stand already taken by the Code on publicity in general. 64 However, since it spells out in detail the permissible limits on publicity it eliminates many problems an attorney
might face with organizational publicity. Fifth, the amendment provides that the parties must agree that the lawyer will comply with all
the disciplinary rules of the Code and that if there is any violation,
the agreement will be terminated. This overly cautious rule seems
superfluous because the bar always had this power. The rule does
however spell out very clearly the perils of any disciplinary violation
in relation to group services. No such specific penalties are provided
for other violations of the Code. This provision gives the attorney
notice of what to expect should he violate the disciplinary rules
concerning G.L.S.
The final provisions are administrative in nature and provide for
certain information to be submitted annually to the Bar such as the
group's name, address, primary purposes and activities, etc.
The above analysis of the current limitations on group legal services suggests that the continual validity of several of the restrictions
is questionable, especially in light of the public interest test devised
by the Court. The controversy over G.L.S. will continue until settled
either by the Court on a piece-meal basis or by the Bar in a manner
which recognizes the interest of the public in effective legal assistance. No one can deny that there may be dangers of abuse by
members of the Bar. However, until meaningful legal services are
provided for every citizen, the Bar's first and foremost obligations
will be to devise methods to provide such services.
63. See N.M. Stat. Ann. § 18-1-26 (1953 Comp.) and Canon 3.
64. DR 2-101.
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Further, the bar should not overlook the opportunity to advance
preventive legal services. 6 The expense and cost of much litigation
could be spared if a person could consult with an attorney at an
earlier time.
Litigation is often the costly result of a person's ignorance or mistakes when faced with a situation with possible legal complications.
Legal advice in the earlier stages may make protracted and expensive
court action to rectify such mistakes unnecessary. This would be an
help eventually
attractive feature of group legal services
6 6 which could
to reduce the workload of the courts.
G.L.S. could also aid the non-indigent in selecting an attorney to
handle his problem. At present most potential clients in New Mexico
are relegated to "contacting a non-lawyer relative or friend, selecting
a name from the Yellow Pages, walking through the district where
lawyers tend to congregate or visiting one whose office is nearby ...*6 ' By aiding in the selection of a competent attorney, the
bar can help to reduce the public's fear of law and the legal profession. By making lawyers more accessible, their public image would be
improved. 6 8 Several writers have noted that the Bar's position
against G.L.S. is seen by the public as "nothing more than an organ6
ized monopoly's attempt to maintain its financial position." 9 In
light of this public opinion, G.L.S. should be encouraged by the Bar
so that the bar's interest in maintaining a favorable image of the legal
profession, in educating the public to their legal problems and in
providing cheaper and better quality legal services, will be advanced.
Even with the current restrictions, the State Bar's enlightened approach should be commended. The new rules in New Mexico will
provide an opportunity to test the effectiveness of the G.L.S. concept.
PREPAID LEGAL SERVICES
A progressive step was taken by the New Mexico Bar in 1973
when it approved and set up the framework for prepaid legal services
(P.L.S.). 70 "A Prepaid legal service plan is defined as one in which
the participants pay in advance the cost of legal services which they
65. Prepaid Legal Services Programs,12 State Bar Bull. No. 5, p. 93 (May 17, 1973).
66. Note, Group Legal Services and The New Code of Professional Responsibility, 20
Buff. L Rev. 507, 516 (1972). See also note 66 supra.
67. Schwartz, supra note 8, at 288.
2
68. See Mascone and Reed, The Legal Profession on Trial: Group Legal Services,
Loyola U. L. Rev. (LA.) 12, 35 (1969).
69. Zimioth, supra note 8, at 981.
lawyers,
70. Significantly, P.L.S. will not be bar controlled. Of the 13 directors, 6 will be
6 will be members elected from the membership of the groups, and 1 will be a public service
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might need at some future date. ' 7 1 The development of a P.L.S.
plan results from an increasing awareness of the problem of making
legal services more readily accessible to lower and middle income
citizens. Just as with G.L.S., P.L.S. plans are designed to eliminate
the public's fear of the cost of legal services. As noted by the
Chairman of the Shreveport Bar Association:
The average wage earner has a reputation for spending his income
maintaining little financial reserve. He usually has great difficulty
handling unanticipated expenses. Too often this person is propelled
into the attorney's office by overwhelming outside forces too late
for any effective assistance. It is believed that this client, in many
instances, did not secure timely, advance legal advice because of his
fear of cost. The result can be catastrophic. 7 2

There are two important aspects in which P.L.S. differs from
G.L.S.
First, prepaid legal plans are not restricted to group plans, i.e.,
there
may be members of a P.L.S. plan who are not members of any
group.
Second, prepaid legal plans allow freedom on the part of the participant to select any attorney he wishes. It is this last distinction
which
endears the P.L.S. to the legal profession. It is the lack of
this
element which disturbs most attorneys when the concept of
group
legal services is discussed. The purpose of this part of the paper
is to
examine the Prepaid Group Legal Services plan of New Mexico
(P.G.L.S.). 73 The N.M.P.G.L.S. provides benefits in four
major
areas: (1) advice and consultation, (2) office work, (3) judicial
and
administrative proceedings, and (4) major legal expenses. 7 4
A. Advice and Consultation
Under Advice and Consultation, the P.G.L.S. member may seek
advice from any participating attorney up to four times a year.
There
are no limitations on subject matter. The attorney is paid $25
per
visit up to a maximum of $100 per year by the plan.7 ' Since there
is
chairman who is not a practicing member of the bar. This chairman will
be appointed by the
Bar President. 12 State Bar Bull. No. 8, p. 164 (6-7-73).
71. See note 65, supra at 94.
72. Polity, The Longsought Answer? 7 Trial 29 (Mar./Apr. 1971).
73. Prepaid Group Legal Services of New Mexico is an incorporated
tion under the sponsorship of the N.M. Bar which is designed to offer non-profit organizaprepaid legal services
to several groups in N.M.
74. Johnston & Hopson, "Lawyers and Their Work" (Bobbs-Merril,
1967, Ch. 3); Mayer,
"The Lawyers" (Harper & Row, 1967, p. 29).
75. Administratively "the attorney must determine and certify whether
led 'directly' to the use of other services." Prepaid Group Legal Services the consultation
of New Mexico, 8
[hereinafter cited as P.G.LI. If a single interview ends the matter the
attorney must bill the
Plan within 30 days after the interview. P.G.L at 8. Even if interviews
on a single problem
are spaced over a period of months, the attorney must bill within 30
days of each interview.
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no attempt to control the attorney's fee for consultation, the member must pay any charge over the $25.00 limit. This provision is
probably the most controversial in that some believe that each member will try to get his $100.00 worth each year and thus consult on
trivial matters. However, it is hoped that the plan will encourage
7
members to consult their attorney for preventive services. 6 If it
appears that the plan is being taken advantage of for mere trivialities,
an adjustment could be instituted providing for a system of deductible payments, as in casualty insurance systems, so that the member
pays a small part of any fees charged.
If any consultation leads to further action which is covered by
that
another provision of the plan, the claim is to be made under
the
Thus
consultation.
and
advice
for
provision and not the provision
total
the
where
claims
to
limited
is
provision
advice and consultation
charge is less than $25.00. This provision is designed to allow the
member to solicit additional paid advice on different subjects since
he does not lose his benefits under the section if the original problem
should lead to further action covered by the plan. However, this
provision may ultimately lead to the client's paying larger fees if he
provision the plan pays
has a major legal expense since under that
77
amount.
set
a
over
fees
legal
of
only 80%
B. Office Work
Benefits under the heading Office Work are provided if the
preliminary consultation leads to work after the initial interview
for which a fee of more than $35.00 is charged. If this occurs
the consultation benefit does not apply. (Otherwise the work is
paid for under the Advice and Consultation Benefits with the
client picking up the difference if the fee is between $15.00 and
client. "No
It is expected that attorneys will treat any member of the plan as an ordinary
P.G.L. at 9.
circumstances."
any
in
made
be
should
fees
charging
special consideration as to
do so under the plan.
Thus if the attorney does not charge for initial interviews he may not
Stolz
76. Stolz, supra note 8, at 418. See also Polity, supra note 72, at 29. Professor
more cases will be
that
argues
He
P.L.S.
concerning
problems
related
of
number
a
presents
money's worth, even if the
brought under P.L.S. because the client is trying to get his
to conduct the suit. In a
charge
will
attorney
the
amount being sued for is less than the fees
to the amount of
like manner the presence of insurance will affect "the lawyer's decision as
may use the
attorney
the
and
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P.LS.
the
Thus
433.
at
Id.
provide."
to
service
legal
insurance
the
for
not
were
it
if
buy
not
would
insured
the
that
plan, "to pay for something
because small claims
benefit." Id. at 434. In this manner trivial suits would be maintained
this contention is
would be pursued beyond their economic feasibility. The only reply to
pay a part of
would
client
the
that
so
devised
be
could
payments
deductible
of
that a system
See paper at
suits.
trivial
discourage
to
used
already
is
any consultation fee. This provision
note 89.
Major Legal Ex77. This will be explained in greater detail under the heading entitled
pense Benefit.
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$35.00.) Under the plan the attorney can be paid up to $250.00, if
the case does not fall within an exclusion. 7" However, the client
must prepay a $10.00 "deductible" amount for each case. 7 9 Under
this benefit he can obtain $260.00 of legal costs in one year. Office
work is defined as conferences and negotiations including meetings
with adverse or associated parties; investigation and research including title examinations and opinions; letter writing and document
drafting including review of leases, contracts, settlements, releases,
notorial acts or any other type of legal document or form. The listing
is not meant to be limiting or excluding, but only descriptive of the
services available under this benefit. 8 If Office work extends into
the litigation stages of a case, the benefits under this section are
payable in addition to the litigation expenses. 8'
The reason for this separate benefit is the realization that most
attorneys do not charge for an initial consultation, especially if it
leads to other work for which a bill will be submitted. 8 2 "It is
believed that a proper, effective use of this benefit, in conjunction
with advice and consultation, will give a broad test to the preventive
law aspect of the program. ''83

C. Judicialand Administrative Proceedings
If representation is needed before a judicial (civil or criminal), or
administrative body of any federal, state, or local government (including any agency acting by or under color of law), 8 4 a claim under
this benefit should be made. The plan will pay $325.00 for legal fees,
including the preparation and filing of pleadings and briefs and attendance at hearings; $40 for court costs and witness fees; and $150.00
for out of pocket expenses normally expended in the course of litigation. 8 s Although some group legal service plans are limited to the
78. Exclusions are discussed infra. under that heading.
79. The payment of the deductible is non-waivable and payment must be
certified by
both the attorney and the client before benefits under this section are payable.
Note again
that if the total charge is less than $35.00 the claim should be made under
the Advice &
Consultation benefit section which is not subject to a deductible. P.G.LS. 10.
80. "Prepaid Group Legal Services of New Mexico," 10.
81. See subheading Major Legal Expense Benefit infra.
82. Polity, supra note 78, at 30.
83. Id. at 31.
84. "The broad language is intended to include courts, juries, coroners, hearing
officers,
arbitrators, magistrates, justices of the peace, mayors, tribunals, legislative committees,
commissioners, inquests, panels, investigative bodies, boards, and other such agencies
of all types
constituted by or under color of governmental authority-in other words, the
entire gamut
of formal actions before official bodies of every kind that might assert jurisdiction
over the
person, property, or interests of the covered group member." "Prepaid Group
Legal Services
of New Mexico 11."
85. Out of pocket expenses include the costs of depositions, stenographic fees,
printing
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first two benefits, advice and office work, the provision covering
is
judicial and administrative proceedings was included because this
attorney's
The
the probable culmination of the attorney's work.
his
advice is scrught and relied upon, "to a large extent because of
administrative
ability to test or support it, if necessary, before the
to
agency or court." ' 6 In addition, even though the plan is designed
not
do
people
encourage preventive law, it is recognized that many
consult a lawyer until they are named as a respondent or a defendant
in a legal action.8 '
This benefit has a "deductible" provision which requires that the
The
client pay $25.00 for each case in which he is the moving party.
reor
deductible amount does not apply if the client is a defendant
member
spondent. The attorney must determine whether the group
is the instigating party to the proceeding for purposes of the deductible. Since the deductible applies only to the initiation of proceedings, if the member is a cross or counter-claimant or is cast in any
proceedings have been
subsidiary or ancillary role after the initial
8 The purpose behind the
instigated, the deductible does not apply.'
suits
deductible is to prevent a client's pursuing trivial and harrassing
Professor
by
which might otherwise clog the courts. As noted
out
Stolz,' I the cost of legal services has effectively kept trivial suits
SerLegal
Prepaid
of the lawyer's office and out of court. Because
the
vices could lead to a change in the economics of the legal market,
courts
the
and
lawyers
deductible was devised to discourage resort to
when the client's ordinary common sense would not dictate the same
and
result. A further purpose of the prepaid deductible is to preserve
for
providing
by
strengthen the traditional lawyer-client relationship
a modest "retainer.

"90

D. Major Legal Expense Benefit
so
The final benefit under the program covers the member for
coverany
called major legal expenses. This benefit does not provide
is
age if the member is the plaintiff in a civil action. In that case he
Office
limited to the benefits enumerated under "B" and "C" above,
if the
Work and Judicial and Administrative Proceedings. However,
action
member is the defendant in a civil, administrative, or criminal
fees, including
and copying, phone calls, photography, bond premiums, and expert witness
so that the
possible
as
inclusive
as
be
to
intended
are
benefits
These
medical examinations.
services.
legal
real
of
way
by
possible
as
plan will provide the client with as much
86. Polity, supra note 78, at 31.
87. Id.
88. "Prepaid Group Legal Services of New Mexico" 11.
89. See note 72 supra.
90. Polity, supra note 72, at 32.
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this section provides him with coverage in addition to that provided
under part "C." If the expenses incurred are in excess of the limits
stated in part "C," the member is entitled under this part to reimbursement for 80% of the next $1,000.00 of such expenses, i.e., those
expenses which are over and above the expenses covered in part "C."
The member may thus receive up to $800.00 in addition to his
coverage in part "C." Of course, payment of the other 20% is mandatory as a condition precedent to any reimbursement under this
section. Further, the member must pay the deductibles for the
"basic" benefits in parts "B" and "C."' Under both parts "C" and
"D," the plan allows fees and expenses to be expended for appeals or
writs subject to the case and year limitations noted. The appeal is not
considered a separate case but is considered as a continuation of one
case for purposes of maximums.
E. Exclusions and Limitations
Until sufficient actuarial data are gathered the plan is being offered only to qualified groups and not to individuals. Thus the first
limitation on joining the plan is that one must be a member of a
group which is defined as:
a professional association, trade association, labor union, credit
union, or other non-profit organization or combination of persons,
incorporated or otherwise, whose primary9 2purposes and activities do
not include the rendition of legal services.

The plan provides that in order to remain eligible for the service
the person must be certified by the group as a member in good
standing. 9 3
Certain types of legal services are excluded from the plan's coverage. For example, the plan does not cover legal fees incurred in
connection with any business venture or legal fees directly involving
immediate parties to the plan and the plan itself, i.e. when the plan is
a plaintiff or a defendant in an action. The plan also excludes payment for contingent fee cases, fines and penalties for which the
member may be liable, tax returns (although the member may receive advice on tax problems), class actions or interventions in any
suit not involving the direct interest of the member. 9 4 The plan will
not cover a case in which legal representation is provided under
91. "Prepaid Group Legal Services of New Mexico," 11.
92. Id. at 3.
93. Id. at 4. The certification remains in force until written notice is received to the
contrary.
94. Note "Two or more parties may not pool or combine their benefits for the purpose
of asserting a claim in which they may have a mutual interest." Id. at 7.
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another program unless representation is necessary to protect the
member's interest in connection with questions of coverage or liability. Duplicate claims are also excluded if the advice previously obtained was in connection with the same problem and was previously
claimed under the plan. Finally, the plan excludes coverage for services being provided by an attorney to the member prior to the
effective date of the plan or for services for which an unreasonable
charge is made or for which no charge would have been made in the
absence of the plan. 9"

Two further limitations should be noted at this point. The first
involves domestic relations cases in which the member's interest and
his dependent's interest are opposed. In such a case the dependent is
not covered unless the member gives express written authorization. 9 6

The final limitation concerns the maximum amount payable in
any one year. The maximum listed in each benefit is applicable to
each case provided that no more than the stated maximums will be
paid in any one year no matter how many cases the member is
involved in. The first case in order of time is given the maximum
coverage allowable. However, if the member does not make any
claims upon the plan in any one year, 9 7 a carryover provision comes
into effect. This provision allows all benefits to double for the next
year on account of legal work done on more than one case in that
second year. The carryover is limited in that only one year's worth of
benefits carryover even if the member makes no claims for several
years in a row. This carryover is further limited to a client having two
or more cases in any one year. He probably could not use the double
benefits on only one case. There is no carryover if any of the benefits
of the plan are used during the coverage year. Thus, "the carryover is
95. Id. at 7-8. Note that any client or Board of director of the plan may object to the
payment of any fee if they believe it unreasonable or, "in excess of normal and customary
charges for similar services among competent practitioners according to prevailing standards
in the place where the services are rendered." 12 State Bar Bull. No. 13 p. 286 (7-12-73).
This provision apparently sets up both the standing requirements and the standard for
judging the reasonableness of a fee. However, even if there is an objection, "the administration of the plan is under instruction not to deny payment of any claim. 'Suspect claims' for
whatever reason are to be investigated by the administration and the 'provider' of the service
is to be subject to 'peer review' by the lawyer members of the board of directors. If the
matter is unresolved by such procedure, the matter will be determined under the Bar's
Disciplinary Rules procedure." 12 State Bar Bull. No. 8, p. 165 (6-7-73).
96. Id. at 12.
97. A coverage year is defined as one year from the effective date of the member's initial
coverage under the Plan. Even if more than one case is handled per year or if one case
extends over more than one coverage year, no more than one year's maximum will be paid
for the one case and no more than one year's maximum will be paid in any one year for all
work done on every case. Id. at 13.
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allowed only as a bonus for not using the benefit at all during any
given coverage year."'9 8
CONCLUSION
Because of the progressive attitude of the New Mexico Bar the
reality of group and prepaid legal services has come to New Mexico.
No longer is it asked whether such plans are constitutional or beneficial. Instead the question is what types of controls and safeguards
should the Bar impose on such plans to maintain the essentials of the
attorney-client relationship and to prevent abuses of the system.
In establishing any controls, the Bar should keep in mind the
"public interest" test established by the Supreme Court: Whether
any substantive evil can be prevented by the establishment of the
proposed rule. Among the evils to be prevented are conflicts of interest which result in undependable services, and shysters taking advantage of the program by overcharging and insinuating "themselves into
the services of those who are especially unable to guard against such
fellows." 9 9 Those limitations and possible abuses must be dealt with;
yet "the affirmative role of the Bar in providing dependable legal
services and making them accessible to those who need them should
be dominant and the limitations accessory to it."' 00
While recognizing the need to establish ethical standards to control
group and prepaid legal services, the recently passed New Mexico
rules evidence a desire on the part of the State Bar to establish
improved delivery systems for providing legal services to the middle
class. In establishing rules of ethics, the Bar has too often been
guided, "by the literal application of negative limitations without
inquiring into the affirmative purposes the limitations are intended
to further .

01 Appropriately the New Mexico State Bar has
,,"

begun to recognize this principle and take the opposite approach.
Even so, some of the limitations now imposed are of questionable
constitutionality in view of the interest-balancing test established by
the Supreme Court. However, the Bar has taken the first step in
fulfilling its duty of insuring that every person who is in need of legal
services has ready access to them at a reasonable cost.' 02
STEVEN SANDERS
98. Id. at 14.
99. Cheatham, supra note 8, at 985.
100. Id.
101. Cheatham, supra note 8, at 983-984.
102. See Cheatham, Availability of Legal Services: The Responsibility of the Individual
Lawyer and the Organized Bar, 12 U.C.LA. L. Rev. 438,443 (1965).

